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A B S T R A C T

The mismatch between customary law and statutory law is central in the ongoing land tenure discourse in Africa.
Accordingly, differences between customary land rights and statutory land rights have commonly been identified
to undermine inclusive land rights recognition and subsequent registration. However, there is less discussion
about how existing alignments between customary land rights and statutory land rights are affected by im-
plementation processes within and outside of land registration organizations. This paper looks at the case of Ghana
where the existing law on land registration provides for the registration of diverse customary land rights, but
ambiguity and contradictions among laws made at different times as well as practices of implementation of the
law often result in the registration of only leasehold titles while neglecting other customary land rights. This
creates an implementation gap which precludes the holders of lesser rights from registration and also reduces
rights of usufructs to leaseholds. This qualitative study draws on document review and initial fieldwork in Ghana
in two regions characterized by different land governance structures to investigate the nature of this im-
plementation gap and the factors that explain it. Based on literature these factors relate to (1) legal simplifi-
cations versus real complexities; (2) administrative adaptations of the law; and (3) administrative capacity.

The Lands Commission (LC) of Ghana is the official government agency for land rights registration. Within
this organization, we found these factors reflected in the multiple interpretations of law, the use of narrow
terminology in the process of registration and the lack of procedures for registering the usufructuary rights.
However, the Ghanaian land registration system is characterized by a collaboration between the LC and cus-
tomary institutions as well as actors of a much wider scope, who are associated to the LC both formally and
informally. Within this context, explanatory factors play varying roles depending on the land governance
structure of a region. Under a more centralized land governance structure, we found that the infiltration of
politics into administrative processes accounts for the implementation gap. We also found that within decen-
tralized land governance structures, the unassigned role of deed preparation, as well as low administrative
capacity of the Customary Land Secretariats (CLSs) opens room for the informal involvement of LC’s staff as well
as other external informal actors who prepare deed documents based on existing deed templates.

We conclude that the interplay of customary and statutory actors and administrative processes involved in the
implementation of land registration law deserve more research attention and that empirical and analytical focus
needs to be shifted onto a) the differences in the nature of implementation depending on pre-existing governance
structures across the customary/statutory binary b) the mundane elements of implementation, including existing
administrative routines, but also the structure and content of templates used in registration processes and c) that
technocratic approaches that seek to enforce better implementation of existing laws and/or foster inclusion of the
registration of diverse land rights, need to take into consideration the practices and norms of implementing actors.
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1. Introduction

Since the 1980’s, the World Bank and some economists have pushed
strongly for land titling in support of building secure land rights (Feder
and Noronha, 1987; Feder et al., 1988). In line with these propositions,
international donor agencies have facilitated the implementation of
land registration programmes in many developing countries. These
programmes, often start from the development of appropriate legal
frameworks as basis for land registration (McAuslan, 1998). However,
the development of new legal frameworks through land law reform has
its own drawbacks as it sometimes contradicts the de facto customary
laws and practices.

Recent increasing concerns on landholder vulnerability and food
insecurity call for the need to recognize the diversity of land rights in
land registration processes. In discussions about land rights diversity,
the ongoing land tenure discourse in Africa is characterized by the
binary distinction between customary law and statutory law (Lund and
Benjaminsen, 2003). The World Bank (1989) in a seminal report cau-
tioned that nationally legislated land rights are likely to conflict with
prevailing customary rights; and Bruce and Migot-Adholla (1994) ad-
vocate for a shift from a land law replacement paradigm to an adap-
tation paradigm that provides a supportive legal and administrative
environment for the evolution of customary law. What these views have
in common is the suggestion that there is a mismatch between cus-
tomary law, on one hand, and statutory law, on the other. Many other
researchers (Platteau, 1996; McAuslan, 1998; Blocher, 2006; Cotula
et al., 2006; Kingwill, 2014; Moyo et al., 2015) share this view and
point to the mismatch as the major cause of non-recognition and non-
registration of customary land rights. In turn, this position implicitly
proposes a causality chain, where differences in legal systems lead to
non-recognition and non-registration of land rights.

Although this position is plausible, it is as of yet inconclusive in two
ways. First, making it an assumption bears the risk of overlooking
possible alignments between customary land rights and statutory land
rights in some contexts of tenure. Secondly, it does not take into ac-
count the context specific effects of implementation processes on in-
clusive land rights recognition. As Deininger (2003) observed, the legal
recognition of diverse land rights in Africa is only a first step, which
then needs to be followed up with building of implementers’ capacity
and the establishment of clear principles, procedures, and rules to make
land law work in practice. One example is the land reform in Niger
between 1980 and 1990, which led to the introduction of the Rural
Code for the registration of customary land rights. Although the Rural
Code recognized the pluralist nature of land rights, it could not be
translated into practice, because the necessary steps for implementation
were not put in place (Benjaminsen et al., 2009). The problem of im-
plementation is significant across the African continent as shown in the
comparative study of (Alden-Wily, 2002 cited in Deininger, 2003),
which demonstrates the existence of implementation gaps specifically
in land registration for 20 countries across Africa. As shown in Table 1,
diverse land rights may well be recognized within the legal framework
of a country, but this does not ensure registration of such rights in
practice.

Research therefore indicates that inclusive recognition of land rights
in actuality requires more than merely adjusting legal frameworks to
new global discourses and aims. It is at least equally important to gain
an understanding of the process of implementation embedded in the
dynamic of state administration and other governance actors.

Such research is all the more important because, in recent years,
policies and legal frameworks to recognize diverse land rights are being
implemented alongside new surveying technologies and techniques. In
order to assess their potential and actual usage in land governance, we
need to gain more in-depth understanding of historically evolved pro-
cesses of land rights registration across different contexts; and how
these affect the implementation of policies and legal frameworks de-
veloped at larger scale.

In this paper, we aim to contribute to such research through a more
nuanced understanding of this “implementation gap” in the process of
land registration in Ghana. Ghana is especially relevant because cus-
tomary institutions own about 80% of the land (Kasanga and Kotey,
2001). Having gained independence from Great Britain early in 1957,
Ghana also has a relatively long history of post-colonial lawmaking; and
its constitution acknowledges customary law as one of the sources of
national law. Nonetheless, a growing body of literature (Ehwi and
Asante, 2016; Maha-Atma, 2014; Ubink, 2008; Ubink and Amanor,
2008) points to a gap in the implementation of land registration laws in
Ghana, particularly, on the registration of the usufructuary rights1 (a
dominant type of land right and the main focus of this paper). Cur-
rently, the processes of land rights registration mainly result in lease-
hold titles neglecting other registrable land rights. It is still unclear,
what accounts for this and how this evolved. While we know from the
land registration literature (Biraro et al., 2015; Chimhamhiwa et al.,
2009; Enemark et al., 2014; Cotula et al., 2006; Zevenbergen et al.,
2012) that cost constrains the willingness to register land in general, it
is likely that in Ghana’s land registration process other less quickly
apparent, but nevertheless influential forces are at play as evidenced by
research in other policy domains in West Africa that seeks to explain the
“problem of the gap” (de Sardan, 2015). The aim of our study is
therefore descriptive and explanatory in nature focusing on both: de-
scription of the process of registration as well as the search for reasons
within these processes that explain the neglect of land rights other than
leasehold in official registration in Ghana.

Of course, the so-called implementation gap is not unique to the
land governance domain. The disconnection between legal stipulations
and actual practice is a common characteristic of implementation
processes more generally (Bergen and While, 2005; Fischer et al., 2007;
Grindle, 1980; Lipsky, 1980; Nadgrodkiewicz et al., 2012; Van Meter
and Van Horn, 1975). Our study, therefore, draws on insights from

Table 1
Existence of implementation gaps in land registration in selected African
countries.
Source: (Alden-Wily, 2002 cited in Deininger, 2003).

Country Recognition of
customary
tenure

Customary
rights
registrable
interests

Commons
registrable by
group

Implementation

Burkina Faso Permissive No No n.a
Côte d'Ivoire Partial Yes No n.a
Eritrea No No No None
Ethiopia No No Yes None
Ghana Yes Yes Yes None
Kenya Permissive No No n.a
Lesotho Yes Yes Yes None
Malawi Yes No Yes None
Mali Yes Yes No n.a
Mozambique Yes Yes Yes Underway
Namibia Yes Yes No None
Niger Yes Yes No n.a
Rwanda No No No None
South Africa Yes Yes Yes None
Swaziland Yes Yes Yes None
Tanzania Yes Yes Yes None
Uganda Yes Yes Yes Minor
Zambia Yes No No Underway
Zanzibara No No Indirectly

only
Pilots

Zimbabwe Yes Yes Yes None

n.a- Not applicable.
a Archipelago of Tanzania.

1 Also known as the customary freehold which is held by subjects of a tra-
ditional authority or members of a family forming the broader category of land
rights (Kwame, 2013).
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research on policy and law implementation more generally as a fra-
mework to analyze the processes of land registration in Ghana. The
study focuses on two regions of Ghana, because of their distinct land
governance structures: the Upper East region, where land ownership
decentralizes from Tendaamba2 and chiefs to clans, and families; and
the Ashanti region, where land ownership is centralized around the
chieftaincy structure with the Asantehene as the King.

The paper is structured as follows. In the following section, we draw
on research and theory in the domain of law and policy implementation
to review the concept of implementation gap and to identify factors that
influence the implementation processes in order to sketch out a theo-
retical prism for our study. In section three, we describe Ghana’s land
tenure systems, land rights and the administrative scene. In section
four, we describe the methods used for data collection and data analysis
in this research. Subsequently, the results are presented in section five
and discussed against the analytical framework in section six. The paper
concludes in section seven with recommendations for future research
and practical intervention to improve the current land registration
processes.

2. The implementation of laws: Gaps and explanations

2.1. The concept of “implementation gap”

The disconnection between policy and legal stipulations on one
hand, and actual practice, on the other, has been described in diverse
ways and using different terminologies by policy analysts and re-
searchers (Bergen and While, 2005; Fischer et al., 2007; Grindle, 1980;
Lipsky, 1980; Nadgrodkiewicz et al., 2012; Van Meter and Van Horn,
1975). Bergen and While (2001) describe it as an implementation
deficit, arguing that the relationship between policy and practice is
rarely direct, linear or clear. Bergen and While point to implementation
as a “deficit” with the conception that the outcomes of implementation
offer less than provided by law. Van Meter and Van Horn (1975) in
their implementation theory define the implementation gap as the gap
between policy and performance, thus, explaining it as “an imperfect
correspondence between adopted policies and services actually deliv-
ered”. Lipsky (1980) zooms into the practices of implementation at a
fine-grained level, focusing on the work of street-level bureaucrats. He
describes the concept as the gap between “realities of practice and
service ideals”. Service ideals are the desired outcomes of im-
plementation expected by lawmakers and/or the public, which may be
communicated by the import of law or not and which may also actually
be realized or not, specifically by the day-to-day work of street-level
bureaucracy charged with implementation tasks. Policies are therefore
never translated into practice in a direct, straightforward fashion, but
experience various adaptations and changes during the process of im-
plementation, which in turn affect both the outcomes of a policy in
practice and also change the ideals and values embedded in the original
formulation of policies (Chowdhury, 1984; von Holdt, 2010). This basic
dynamic is also at play in the case of law implementation.

Many factors play into the practical realization of law, which range
from the content of the law itself to the actions of the final im-
plementers (Nadgrodkiewicz et al., 2012). The implementation of law is
a process of governance that comprises many governance actors at
different levels, who perform various tasks to translate the law into
practice (Clement and Amezaga, 2009). Implementation of law can
therefore be conceptualized as a continuum, positioned between the
central authority of decision making and the local autonomy of the
street-level bureaucrat. Such conception of implementation of law as
governance rather than routine administrative processes is key for

understanding the dynamics of implementation (Grindle, 1980; Fischer
et al., 2007).

The circumstances and reasons that give rise to differences between
enacted laws and the reality that prevails when they are implemented
are many and vary between different contexts. They are underpinned
by economic, political, socio-cultural and administrative factors
(Nadgrodkiewicz et al., 2012). Studies on law and policy implementa-
tion processes highlight different factors that account for implementa-
tion gaps. These factors have been sorted into three groups and termed
as “domains of translation” for this study, namely; legal simplification
versus real complexities, administrative adaptations of the law, and
administrative capacity.

2.2. Legal simplifications versus real complexities

Lawmaking authorities always face a basic dilemma of ensuring
uniformity in legal codes against the existing complexity of reality
(Allott, 1984; Kingwill, 2013). Writing laws therefore always requires
trade-offs between simplification and specificity to achieve some level
of balance between laws and the reality, which they seek to describe
and regulate.

From a historical perspective, it can be argued that this is especially
the case for written statutory law. For the state to see, regulate and
manage its territories and population, central lawmaking authorities
need to simplify and abstract the locally specific norms, practices and
knowledge that characterize diverse landscapes. As such lawmaking
can be seen as a form of legibility making (Scott, 1998), where situation
specific complexities and flexibility of societal relations are simplified
into formulaic state bureaucratic machinery to allow for large-scale
administration of the state’s territories and society in general. But the
practical implementation of such simplified legal and procedural codes
always requires unpacking in order to adjust the uniform codes back to
the very diversity, from which they were derived in order to meet
specific needs in reality (Mark and Stavros, 2002). Thus, when the law
overly simplifies the reality subsequent implementation becomes pro-
blematic. Hence, the process of abstraction is always a balancing act
between the need to simplify, on one hand, and gaining enough spe-
cificity in definition, vocabulary and classifications of the written law to
provide for clarity on the other hand.

On the one hand, law needs to provide sufficient clarity and speci-
ficity in meaning in order to be translated into practice (Deininger,
2005). Clarity of expression and unambiguity of meaning in the lan-
guage contained in legal provisions are key for a successful translation
of law into practice (Van Meter and Van Horn, 1975). Where the pro-
visions of the law are overly complex, conflicting or ambiguous, there is
too much room for different interpretations and conceptions of the law,
which in turn open multiple pathways for the implementation of the
same law (Clement and Amezaga, 2009). Aside written laws, where
administration and implementation are based on ambiguous unwritten
rules, it can equally be very difficult as shown by (Berry, 2001) in her
study of property rights in the Asante kingdom. She illustrates how
ambiguity in the Asante custom promoted by competing interest groups
constrained the British colonial administration from adjudicating and
administering the Asante state according to Asante custom. Derived
meanings of the law at the local implementing levels may thus be in
consonance or in dissonance with the meanings intended by the central
lawmaking authorities. This is one of the junctures, where im-
plementation gaps arise, mainly because, the local implementing actors
operationalize the law according to their understanding of it if the law
is not sufficiently precise. On the other hand, despite the need for
clarity in legal expressions some level of ambiguity is therefore ad-
vocated by (Matland, 1995; Clement and Amezaga, 2009) who argue
that a permissible level of ambiguity allows for flexibility during im-
plementation and that clarity in the goals of law may have dysfunc-
tional effects which can elicit goal conflict between central authorities
and local implementing actors.

2 The Tendaamba (singular−Tendaana) also known earth priests are the
descendants of the pioneer settlers and they are the ultimate authorities re-
garding land in their respective villages and towns in Ghana (Kasanga, 1995).
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In sum, one set of factors explaining implementation gaps relates to
the clarity of law and the processes of translating simplified legal codes
to real complexities and vice-versa. Besides the courtrooms, a lot of this
translation takes place within the workings of public administration.

2.3. Administrative adaptations of the law

Within administration, several factors influence how law becomes
translated into practice. One set of factors relates to the disposition of
individuals. A second set relates to the mechanisms by which in-
dividuals negotiate administrative structures, and a third, relates to the
interactions between administration and other governance actors in the
implementation processes.

First, the disposition of frontline implementers towards the objec-
tives of the law can be acceptance, neutrality or rejection and will affect
how the law is implemented (Bergen and While, 2005; Lipsky, 1980;
Van Meter and Van Horn, 1975). In an ideal type of bureaucracy as
proposed by Weber, the performance of bureaucratic functions by staff
under a legal authority is devoid of personal, irrational and emotional
elements (Weber, 1947). However, in reality, such elements are often
infused into the performance of functions and tasks within a bureau-
cratic workplace. Thus, the general intent of law may be conveyed in
clear expressions, but if the outcomes of the law contradict deeply
cherished values of the implementers, they may passively disobey the
laws by implementing the law in ways that balance with their percep-
tion of what the law ought to be (Van Meter and Van Horn, 1975). Also,
when local implementers see laws as illegitimate they may defy com-
pliance by not strictly enforcing them or treating them as symbolic
laws3 (Nadgrodkiewicz et al., 2012). Thus, a high level of acceptance
and legitimacy of law on the part of those implementing it enhances the
potential for successful implementation.

Second, how different forms of negotiations between organizational
structure and street-level bureaucrats play out also explains im-
plementation gaps. Lipsky (1980) argues that the limitations of work
structure and the development and evolution of coping mechanisms
within organizations greatly affect implementation outcomes. Bureau-
cracies work according to established administrative structures and
routines that reflect the characteristics of both formal legal guidelines
and evolved informal organizational constraints (Feldman and
Pentland, 2003). How well these administrative structures are designed
in terms of the complexity of routines, level of discretion at the disposal
of staff and the embedded reporting systems influence how easy or
difficult it is to negotiate the implementation of law and policy. From
the Weberian construct of ideal type and rational bureaucracy, bu-
reaucratic structures ought to eliminate malfeasances. This is often
achieved by instituting rigorous checks and balances which takes away
the flexibility needed for the successful execution of routines and thus
leads to unnecessary rigidity. Such rigidity impedes the performance of
policy or implementation of law (Lipsky, 1980; Pritchett et al., 2013).
Thus, in negotiating these nearly static bureaucratic structures, front-
line implementers develop ways to cope with their duties. This high-
lights the dilemmas faced by frontline implementers in trying to ob-
serve the constraints of bureaucratic structures, meet the requirements
of the law, and also, meet the complex needs of service recipients
(Pritchett et al., 2013). The emergence of these coping mechanisms
marks the point at which practical implementation begins to depart
from the stipulations of the law (Fischer et al., 2007). Despite the
seeming negative correlation, some coping mechanisms may reflect
acceptable compromises between the needs of the frontline im-
plementers and the objectives of the law.

Third, and moving beyond the formal administrative boundaries,
the interplay of various actor interests involved in a given legal domain
also affects the extent to which the implementation of a law may be

successful (Ubink and Amanor, 2008). When the effect of laws exhibit
tendencies that seek to change evolved relationships between im-
plementing actors in administration and other governance actors the
latter may resort to bureaucratic politics through lobbying and bar-
gaining in order to maintain the status quo of those relationships, where
one actor or an alliance of actors may coerce other actors to their will
(Matland, 1995). In land administration in general and particularly in
land registration processes, the power dynamics between state and non-
state actors, institutional heads and their subjects or community
members is complex, because the stakes in the case of land and related
natural resources are high (Hyden, 2006). When these power dynamics
become intense, the focus of implementing actors is diverted from the
implementation of the law towards the achievement of group interests
(Nsamba-Gayiiya, 1999; Tony and Oswald, 2009). In some instances,
this leads to stagnation and retrogression in implementation processes.

2.4. Administrative capacity

Beyond the clarity of legal provisions and disposition of frontline
implementers, resources are required for the successful implementation
of law (Fischer et al., 2007). Resources in terms of personnel to perform
different functions in the implementation process, technical expertise to
ensure proper implementation, office space and office materials to ac-
commodate the administrative processes and remunerations to moti-
vate personnel (Van Meter and Van Horn, 1975; Montjoy and O’Toole,
1979). Resource limitation may affect implementation of law in at least
three ways: the law may never be implemented; or the progress of
implementation may be slackened or the implementation may be done
in ways that vary considerably from the law (Pritchett et al., 2013).
Although laws are often implemented using existing bureaucratic
structures, they sometimes also require the establishment of new ones
when existing bureaucratic structures do not provide sufficient avenues
for fit-for-purpose execution; and this increases the resource require-
ments. When there is weak state capacity, meeting the resource needs
for the implementation of law can become even more complicated as
there is a fusion of formal and informal institutions (Pritchett et al.,
2013). Such informal institutions work to complement the voids in
formal institutions that are propelled by the weak state capacity (Lund
and Benjaminsen, 2003). Similarly, (Chowdhury, 1984) argue that in-
formal institutions are essential to the functioning and long-term sur-
vival of formal institutions. Thus, a weak state capacity sometimes
manifests in widespread corruption by virtue of which implementers
tend to misappropriate allocated resources for private gains at the cost
of effective implementation processes (Nadgrodkiewicz et al., 2012).
Thus, the lack or inadequacy of the needed resources within the ad-
ministration can hamper the practical realization of law significantly
(Tony and Oswald, 2009).

The review of factors influencing the process of law implementation
and how each set of factors helps to explain gaps in implementation are
summarized in Table 2. We refer to each set of factors as “translation
domains” in column one and in the following text, because each set of
factors represents a type of translation between law and practice.

3. Ghana’s land tenure systems, land rights, and administrative
scene

Ghana’s land tenure is characterized by a dual system which com-
prises both customary and statutory tenure (Arko-Adjei, 2011). Com-
paratively, the customary tenure system is dominant and controls about
80% of land in Ghana whilst that of the statutory about 20% (Kasanga
and Kotey, 2001).

Control and administration of customary land are exercised by
traditional authorities such as chiefs, Tendaamba and family heads
(Abubakari et al., 2016). They act as fiduciaries and hold the land in
trust for their community’s members or subjects (Kuusaana and Gerber,
2015). Under the customary tenure system, land is often held3 Unenforced laws.
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communally by traditional institutions such as communities, tribes,
clans and families. Land under the customary tenure system is managed
and controlled by traditional authorities such as chiefs, Tendaamba and
family heads who act as fiduciaries in trust for the corporate groups as
stipulated by Article 267(1) of the 1992 Constitution of Ghana.

The statutory tenure system governs lands that are acquired and
controlled by the government through statutory procedures (Arko-
Adjei, 2011). Lands under the statutory tenure are managed by the
Lands Commission (LC) as mandated by Article 258 of the 1992 Con-
stitution. The LC has its historical roots in British colonial administra-
tion. It has since gone through different stages of development. The
current LC takes its roots from the Lands Commission Act, 2008 (Act
767), which establishes the LC with a core mandate to undertake sur-
veying and mapping, land valuation, land registration and the man-
agement of state land and vested lands.

Ghana’s customary tenure has a continuum of land rights which
derive from one another ranging from allodial rights, usufructuary
rights and customary tenancies (Arko-Adjei, 2011). The allodial right is
the highest right on land in customary law (Kasanga and Kotey, 2001).
Woodman (1966) describes the allodial right as the ultimate right that
is held by a traditional authority on behalf of a community or family.
The members of the community or family are eligible to a potentially
perpetual right known as the usufructuary right. The usufructuary right
as it pertains in the Ghanaian context does not exactly translate to the
Roman concept of usufructus which imply the use of land and fruits,
instead, it confers more rights of ownership beyond the use of land and
fruits (Woodman, 1966). In this study, we focus on the usufructuary
right because it is widely held by most Ghanaians under customary law.
As noted by (Woodman, 1966), nearly every Ghanaian by birth belongs
to either a family or community that has allodial rights over land from
which they may derive usufructuary rights. This makes the usu-
fructuary right relatively important. Additionally, most farmers in the
rural areas of Ghana operate on usufructuary holdings which makes it
all the more important to be registrable as this can secure rural liveli-
hoods and food security (Ubink and Amanor, 2008). Thus, the neglect
or non-recognition and non-registration of the usufructuary right in the
land registration process comes with serious repercussions such as
landlessness, poverty and food insecurity.

The usufructuary right is created when a member of a family or a
community by his human industry clears a vacant virgin communal land
within the jurisdiction of the corporate group to which he belongs
(Woodman, 1966; Arko-Adjei, 2011). The usufructuary right requires that
the holder performs certain customs ascribed to it by the customs of the
corporate group that holds the land. This makes it a conditional but not
absolute right. Thus, the rights of the usufruct afford him a beneficiary
occupation of the land with opportunities of succession and transfer in
whole or part with the acknowledgment but without the consent of the

allodial right holder (Ubink, 2008). The usufructuary right can only be
terminated through abandonment, forfeiture or failure in succession
(Ubink, 2008). However, as population increases and vacant land di-
minishes, the creation of usufructuary rights through discovery has in-
creasingly become difficult and impractical in most instances. The most
probable avenue to acquire usufructuary rights in recent times is through
inheritance (Abubakari et al., 2016). Woodman (1966) further noted that,
the usufruct can grant terminable rights such as customary tenancies and
common-law leases to members and strangers alike. These customary
tenancies include, sharecropping arrangements (abunu and abusa)4 and
short-term arrangements like licenses and land rent.

Over the past decades, managing the two streams of tenure, namely
statutory and customary, have been problematic. Whereas the manage-
ment of the statutory tenure was confined to specific public land sector
agencies, that of the customary tenure was done disparately by different
customary institutions in different ways. Notable among these customary
institutions were the Asantehene Land Secretariat in Kumasi, the Akyem
Abuakwa Land Secretariat in Kyebi and the Gbawe Kwatei Family Land
Secretariat in Accra (Biitir et al., 2017). Thus, to facilitate collaborations
between the customary institutions and public land sector agencies and
also to strengthen customary land management, the Ministry of Lands and
Natural Resources in 2003 under the Ghana Land Administration Project
(LAP) facilitated the establishment of new Customary Land Secretariats
(CLSs) prior to the passing of the 2008 Lands Commission Act. The
mandate of the CLSs includes keeping up-to-date records of land trans-
actions, linking landowners to public land sector agencies, settlement of
land disputes and management of revenue on land transactions. Both the
LC and CLSs are active across Ghana. Therefore, the official administra-
tion is itself hybrid in nature, because it involves the collaboration be-
tween LC and the Customary Land Secretariats (CLSs).

Within this administrative scene, however, the relative importance
of CLSs vis-à-vis the LC as administrative agents in the process of land
rights registration differs depending on whether customary land gov-
ernance is more or less centralized.

4. Methodology

Within Ghana’s customary tenure, two land governance structures are
characteristic, centralized and decentralized land governance structures.
Therefore, this study was conducted in two regions of Ghana where these
land governance structures are evident. In the extreme north of Ghana, the
Upper East region, where land ownership decentralizes from Tendaamba
and chiefs to clans, and families. Historically in the Upper East region,

Table 2
Summary of factors that help explain law implementation gaps.

Domains of translation (between law
and practice)

Factors influencing implementation Explanatory value for implementation gap

Legal simplifications versus real
complexities

Ambiguity in the law Unclarity in the meaning of law leads to diversity in interpretation and actualization of
law during implementation.

Over-specification in the law Over specification in legal terms hampers adjustment of legal codes to the specific needs
and situations of reality necessary for implementation.

Administrative adaptations of the law Disposition of implementers to the
objectives of the law

Implementers may intentionally not fully execute a law if the execution stands in contrast
to their own deeply cherished values.

Coping mechanisms of implementers within
the organizational structure

Administrative staff develop new ways of negotiating the complications of bureaucratic
structures which indirectly hampers exact realization of law into practice.

Bureaucratic politics and lobbying Law becomes realized diversely and in unanticipated ways when it elicits negotiations
between different interest groups within administration and between administration and
other governance actors.

Administrative Capacity Human resources When resources, specifically needed for the implementation of law (especially new laws)
are lacking or inadequate, the law cannot be fully implemented.Technical expertise

Financial resources

4 Local customary constructs that are used by farmers. “Abunu” means to
share the proceeds of the farm in two and “Abusa” means to share the proceeds
of the farm in three.
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customary offices are in turn divided between chiefs and Tendaamba; the
former exercises territorial control over land while the latter oversee land
allocations, sanctify its use and endorse land transactions (Lund, 2013).
During the colonial era, the northern territories were a protectorate and
the northern lands still remained vested in the government after in-
dependence until 1979 when the constitution mandated that such lands be
restored to their original owners. It was at that point that chiefs and
Tendaamba begun to contest over the proprietary rights of land (Lund,
2014, 2008). Currently, in some areas like Bongo township, the chiefs
have proprietary rights over land but for a major part of the region, the
Tendaamba have proprietary rights over land following court rulings
(Lund, 2014). In the Ashanti region land ownership is centralized around
the chieftaincy structure (see Fig. 1). In the Ashanti region, the CLS for the
Kumasi metropolitan area is referred to as the Asantehene Land Secretariat
(ALS) and plays a relatively stronger role in land tenure administration
than the CLSs in the decentralized structure of the Upper East region.

4.1. Data sources and fieldwork

For the study, we combined primary and secondary data. For sec-
ondary data, we used legal documents,5 operational manuals of the LC
and CLSs, allocation papers for the grant of customary land and

registered deed documents. The contents of these laws were analyzed
with respect to their provisions on the scope of land rights. For this
purpose, the first author also interviewed landholders and traditional
authorities in the Kumasi metropolis and Kwabre East district in the
Ashanti region and Bolgatanga municipality and Bongo district in the
Upper East region in order to compare existing customary land rights
with those stipulated in existing statutory law. From this category of
respondents, in total, 33 respondents were interviewed in Bongo, 18 in
Bolgatanga municipality, 21 in Kwabre East and 8 in Kumasi me-
tropolis.

Further, we collected primary data through semi-structured inter-
views with key actors in the land registration process from statutory
administrative and customary administrative sides, namely; the LC and
the CLSs. Respondents included three (3) officials from each of the two
regional LC offices, five (5) officials of CLSs in Bolgatanga and Bongo of
the Upper East region and Kumasi in the Ashanti region. These re-
spondents were asked questions about the types of existing land rights,
the processes involved in their work, their specific roles in the overall
land registration process and their viewpoints on the registration of
usufructuary rights from both the perspective of the law and practice.
Additionally, the legal officer of the LC head office and one private legal
professional were interviewed regarding the interpretations of the land
registration laws and key constitutional provisions that affect land re-
gistration. For this category, 13 people were interviewed in total across
different actor groups in the land registration process.

In addition to the interviews, unstructured observations were made

Fig. 1. Map of study areas.

5 These included the 1992 Constitution, the Land Title Registration Law,
PNDL 152, Deed Registry Act, Act 122 and Ghana Law reports
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at the offices of the LC and CLSs in order to gain complementary in-
sights into how the staff go about their daily work and how they in-
teract with the public during their work. One day was allocated for
observations at each of the LC and CLSs offices.

The operational manuals of the LC, which outline the procedures of
the registration process, were analyzed in search of clauses and state-
ments that stipulate registrable land rights and the terminologies that
are used to describe land rights. This enabled us to understand how the
vocabulary used in them subtly shifts focus to certain land rights at the
neglect of others. Also, the contents of the allocation papers of the CLSs,
which mark the entry point for acquiring customary land, were ana-
lyzed to determine the types of rights that are granted by grantors as
well as the terminologies used to refer to such grants in these docu-
ments.

4.2. Data analysis

For the comparison between statutory and customary land rights,
we categorized the customary land rights into four categories based on
the categories identified in literature that predates statutory laws
(Ollennu, 1962; Woodman, 1966). Then we compared these to statu-
tory laws in order to identify how far the latter aligns with the diversity
of existing land rights. This first step in the analysis essentially resulted
in asking the main question of this study, namely, how the gap in im-
plementation can be explained.

In a second step, we used the theoretical prism based on literature
from law and policy implementation to integrate data sources (inter-
views, legal documents, manuals and templates) through a content
analysis (Hsieh and Shannon, 2005), whereby the responses and the
contents of the documents were categorized thematically according to
the factors derived from literature described in Section 2. In our se-
lection of the literature we already took the specific administrative
scene in Ghana into account (e.g. the dual nature of administration
manifest in LC and CLSs in order to develop a framework conducive to
the analysis of the empirical reality under study. Formally, the regis-
tration of land is mandated to the LC in collaboration with CLSs; and
applicable to the whole country according to a process outlined in the
procedures of the LC. However, in practice, informal and formal actors
roles mingle. Therefore we needed to include the steps that lead to the
formal stage of registration, where the LC comes officially into play as
per its mandate.

In a third step, we conducted a more fine-tuned analysis of the
second translation domain (administrative adaptations) in order to
describe and understand the registration process as it takes place in
both its formal and informal nature. Here we used in tandem two
strategies proposed by Langley (1999) for the analysis of process data.
Through the strategy of “temporal bracketing” in combination with
“visual mapping”, we categorized the registration processes into two
phases: the process outside of the LC and the process inside of the LC
following the order of steps as a landholder would experience them.
While the first phase of registration differs by region, the second phase
is designed for and applies to the whole of Ghana. This third step of the
analysis was essential in that it allowed for an important meso-scale
pattern to emerge, namely regional differences in the “problem of the
gap” deriving from historically evolved land governance structures,
which become visible in what we call the first phase of registration.
This step allowed us then to discuss our study’s case in resonance (Lund,
2014) with studies and theory of “hybrid governance” (Reyntjens,
2015) in the African context.

5. Implementation of land registration laws in Ghana

This section describes the process of land registration in Ghana
according to the framework developed in section two of the paper based
on the literature. First, we compare existing customary land rights in
the study areas with the main categories stipulated in statutory law; and

illustrate the balancing act between legal simplification and complexity
at the level of both lawmaking and interpretation in the context of
Ghana’s land administration. Next, we describe the process of regis-
tration in two phases with emphasis on how the actors involved
translate the laws into practice. Third, we describe differences in the
capacities of the main administrative actors: LC and CLS.

5.1. Legal simplification versus real complexities: Ghana’s efforts to align
different types of law

Although the two study regions differ in land governance structure
as described in Section 4, the land rights practiced in each are similar.
Land rights in the study areas are communal in nature and range from
permanent status of holding to temporary holdings. Customary law as
practiced in the study areas aligns with the categories of land rights as
contained in the land registration law, namely; the allodial rights,
usufructuary rights (customary freehold), leasehold rights6 and cus-
tomary tenancies7. Hence, there is an approximate alignment between
land registration law and land rights as summarized in Table 3.

However, a closer investigation of the content of the laws reveals a
struggle at the level of statutory lawmaking to find a balance between
sufficient flexibility, on one hand, and enough specificity, on the other.
Ghana has a dual land registration system, deed registration on the one
hand and title registration on the other. The deed registration which is
operational in eight out of ten regions of Ghana is enabled by the Land
Registry Act 1962 (Act 122), the first post-colonial legislation on land
registration. The Land Registry Act provides generally for the regis-
tration of instruments.8 As such the Land Registry Act does not specify
the types of registrable land rights, rather, it subsumes all land rights
under term ‘instrument’. This over-simplification makes the Act too
vague for the registration of specific land rights in practice. In response
to this, more specificity in law was sought; and the Land Title Regis-
tration Law (PNDCL 152) was then enacted in 1986 in order to address
the deficiencies of the Land Registry Act. Section 19(1) of the Land Title
Registration Law categorizes and defines the different types of regi-
strable land rights to include: the allodial title, the customary freehold
(usufructuary right), leaseholds and customary tenancies. Despite this,
ambiguity in law continued as a problem. Both the Land Registry Act
and the Land Title Registration Law predate the current Constitution
(1992) of Ghana. Although the Land Title Registration Law sought to
specify the types of registrable land rights, its provision on the regis-
tration of the customary freehold seems to conflict with article 267(5)
of the 1992 Constitution, which states that “subject to the provisions of
this Constitution, no interest in, or right over, any stool land in Ghana
shall be created which vests in any person or body of persons a freehold
interest howsoever described”. Therefore, while the Land Title Regis-
tration Law sought to remedy legal over-simplification and introduce
more specificity in types of land rights, it also produced new ambiguity
that now arises from conflicts between statutory laws, which were

6 The leasehold title which is widely practiced in the study areas is alien to
the Ghanaian customary tenure customary system but has developed in time
through the commercialisation of land rights as shown in the case of Amatei v.
Hammond and Another [1981] GLR 300-311 where the High Court held that by
virtue of increasing scarcity of communal land and technological advancement,
the rules that apply to the acquisition of a usufructuary right do not apply to
commercial mechanized farmers, instead, they are required to obtain leaseholds
from the appropriate stools.
7 These include sharecropping in the Ashanti region and land rent in the

Upper East region.
8 Section 3 of the Land Registry Act, Act 122, provides for the registration of

any instrument that duly describes the location and boundaries of the land the
instrument relates. According to the interpretation (section 36) of the Land
Registry Act, Act 122, an instrument includes a writing affecting land situate in
the Republic of Ghana, and a judge's certificate and a memorandum of deposit
of title deeds
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written at different points in time.
It is therefore the interplay between ambiguity of one statutory law

in combination with the attempts to further specify and resulting con-
tradictions, which now provide space of various interpretations of the
law by courts as well as by other implementing actors. For instance,
regarding the grant of freehold rights, the supreme court in the case of
Republic v Regional Lands Officer, Ho; Ex Parte Kludze [1997-98] I GLR
1028, decided that-the prohibition on freehold grants by article 267(5)
of the 1992 Constitution does not affect freehold grants in family land
holdings. The court maintained that the article applies to only stool
land. However, the extent to which the article applies to usufructs who
are entitled to beneficial interest from the stool still remains unclear as
there are no clear judicial precedents to that effect.

Actors outside of the courts also have space to interpret the laws
differently9 in their attempts to translate them into practice. For in-
stance, the LC, CLSs and legal practitioners take different stances on the
interpretations and possible meanings of article 267(5). From within
the LC, officials of the Upper East regional office interpret article 267(5)
not to affect the registration of usufructuary interest while those of the
Ashanti regional office and the Asantehene Land Secretariat (ALS)10

interpret the article 267(5) to bar the registration of usufructuary
rights. Interviews with legal professionals from within and outside the
LC as well as the opinions of legal scholars expressed in textbook re-
vealed similar differences in the interpretation of article 267(5). Those
of the prohibitive perspective like (da Rocha and Lodoh, 1999; Josiah-
Aryeh, 2015) interpret the constitutional provision in solo and strictly
according to its phraseology while those of the optimist perspective like
(Kwame, 2013) tend to interpret it in conjunction with other provisions
of the same Constitution such as articles 11(2)11 and 267(1).12

In sum, the reasons for the non-registration of the usufructuary
rights do not derive in the first instance from a difference between
statutory versus customary land rights. Statutory law provides for
various land rights that exist under customary tenure regimes as in the
Land Title Registration Act; and even where it does not, as in the Land
Registry Act, the concept of “instruments” here provides flexibility to

adjust to the complexities of tenure rights in the country. While am-
biguity within and contradictions between statutory laws provide space
for various interpretations, the ways these take place must be sought in
the practices of the actors involved in the registration process. We turn
to this in the next section.

5.2. Administrative adaptation of the law

Having described how the legal framework of Ghana provides in
principle for the recognition of a variety of land rights, it is important to
examine the administrative structures that translate the law into prac-
tice in order to understand the reasons for the implementation gaps,
namely, why usufructuary rights are not registered. As a result of the
historical setting and developments briefly sketched out in section three
of the paper, land administration in Ghana is carried out by both the LC
and the CLSs; where the former constitutes the public land sector and
the latter represent customary institutions. Currently, the CLSs re-
cording does not grant legal title to land, instead, it provides the fore-
ground for the legal title to be processed at the LC, for example through
the preparation of allocation notes and deed documents. While the re-
cording of the CLSs may provide a de facto legitimacy and some se-
curity for the holders of land rights, it does not – like registration with
the LC – provide legal rights. In addition, formal administrative tasks
and processes are influenced by informal practices. The latter involve
both LC and CLS staff when they act in informal capacity as agents and
facilitators in the land registration process, for instance for personal
gains13 as well as actors outside of LC and CLSs, including, for example,
estate agents and influential individuals, who liaise between the LC,
CLS and other customary governing actors, such as family heads and
chiefs.

While the registration process begins officially at the Client Service
and Access Unit (CSAU) of the LC, where applicants present deed
documents for registration, in practice the registration process involves
the accumulation of various documents to be presented at the CSAU;
and this accumulation takes place through a complex network of in-
formal relations and actions14 behind the scene of the public agency
mandated with land rights registration. Therefore, we differentiate the
registration processes into two phases; first, the process outside of the
LC and secondly, the process inside of the LC. The first phase describes
processes that take place before the LC’s formal involvement and differs

Table 3
Alignment between statutory land rights and customary land rights.

Type of land right Description of land right

Statutory Existing customary land rights (as identified in the study
areas) that could be accommodated by statutory law

Allodial rights A right held under customary law where the holder is not under a restriction on the
rights of user or obligations in consequence of that holding other than restriction or an
obligation imposed by the law of the Republic generally [section 19(1a) of the Land
Title Registration Act, 1986]

Community held land rights

Usufructuary rights A right held by a person subject only to the restrictions or obligations imposed on a
subject of a Stool or a member of a family who has taken possession of land of which
the Stool or family is the allodial owner without consideration or on payment of a
nominal consideration in the exercise of a right under customary law to the free use of
that land [section 19(1b) of the Land Title Registration Act, 1986]

Family or individual holdings without temporal limits and
transferable through inheritance

Leasehold A right held under a lease for a term of years of which more than two years are
unexpired [section 19(1d) of the Land Title Registration Act, 1986]

Individual use rights with temporal limit

Customary tenancies and
licenses

A right held in land by virtue of a right under contractual or sharecropping or any
other customary tenancy arrangement [section 19(1e) of the Land Title Registration
Act, 1986]

Temporary land access and use rights for specific groups of
people arranged according to locally specific norms

9 This is fully discussed under Section 5.2.
10 The ALS is a customary land secretariat that predates the Ghana Land

Administration Project (LAP) which is branded with the Ashanti king’s desig-
nation.
11 The common law of Ghana shall comprise the rules of law generally known

as the common law, the rules generally known as the doctrines of equity and the
rules of customary law including those determined by the Superior Court of
Judicature.
12 All stool lands in Ghana shall vest in the appropriate stool on behalf of, and

in trust for the subjects of the stool in accordance with customary law and usage

13 Interview of LC officials in the Upper East and Ashanti regions between
April and July, 2017.
14 The details of this will be discussed in the proceeding section on land

registration processes.
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between the two regions included in the study. The second phase is the
same for both regions as it is designed to apply for the whole of Ghana
through the LC’s mandate to register land rights to provide statutory
legal tenure.

5.2.1. Phase 1: Actors and processes before official registration with the LC
The processes in the first phase of registration under the two regions

are shown in Figs. 2 and 3 for the Upper East and Ashanti regions re-
spectively. The figures are constructed based on interviews of CLSs and
ALS officials respectively. In the following, we describe the role played
by LC and CLS as well as informal actors and roles for each region.

In the Upper East region, customary land is held by families and
individuals under the custodianship of the Tendaamba or chiefs (in a
few places like Bongo township), who act as allodial owners of the land.
A fresh grant of land or secondary transfers, that were not registered
before, begin as a private treaty between the current landholder (family
or customary usufruct) and the grantee. The grantee then contacts the
CLS. The CLS together with the grantee visits the parcel and confirms
the ownership status of the grantor. The CLS issues to the grantee a
document which he sends to the Town and Country Planning
Department (TCPD) for the preparation of a land use plan extract. With
the prepared land use plan extract, the grantee then invites a surveyor
from the Survey and Mapping Division (SMD) of LC or a licensed sur-
veyor to prepare a cadastral plan for the allocated parcel of land. After
the preparation of the cadastral plan, a deed document is prepared. In
the Upper East region, the role of preparing deed documents is open,
thus, anyone can prepare it. While the staff of the CLS also prepare deed
documents, grantees generally rely on the staff of the LC to prepare
deed documents but this is informal, because, it is not an official role of

the LC. There are a number of reasons that explain the informal in-
volvement of the staff of the LC. First, because grantees cannot differ-
entiate between the official and unofficial roles of the staff of the LC, it
is assumed by many that the preparation of deed documents is part of
the LC staff’s official role. This assumption endows the staff of the LC
with legitimacy in the eyes of the public. The LC staff’s legitimacy is
further enhanced by a clause on the allocation paper,15 which reads
that “……The grantee is further advised to seek advice from the LC
Secretariat on the agreement16”. Secondly, the services of the staff of
the LC is seen to be cheaper than that of legal professionals. The LC
staff, CLS staff, estate agents and other members of the public who
participate informally in preparing deed documents often rely on ex-
isting lease documents as templates. After, preparing a deed document,
it is sent to a solicitor only for his stamp/seal for a minimal fee17. So-
licitors are often not much concerned about the content of these
documents, perhaps because they are familiar with the templates or
because of the minimal fees, they simply stamp them without thor-
oughly vetting them18. The deed documents are then signed by the
Tendaana or the chief as “allodial holder”, the family or usufruct as
“farm owner” and the grantee as a “lessee”.

The land registration process of phase 1 in the Ashanti region differs

Fig. 2. First phase of the land registration process in the Upper East region (decentralized land governance structure).

15 A written evidence of transaction between a grantor and a grantee. It bears
the information of the grant like the name of the grantee(s), the type of rights
granted, the date of grant, plot number, location etc.
16 Agreement refers to the deed document.
17 If the solicitor is to prepare the whole deed document the fees are much

more expensive but subject to negotiation.
18 Interview with officials at the Upper East regional LC, April, 2017.
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compared to the Upper East region because the land governance
structure is more centralized in the Ashanti region with the CLS (ALS in
Kumasi) playing a more dominant role. In this region, the allocation of
land is initiated by a caretaker chief who issues an allocation paper to
the grantee. The allocation paper is then confirmed by a paramount
chief, who oversees the lower chief or by the Asantehene for areas that
do not have paramount chiefs but caretaker chiefs only. The allocation
papers of chiefs in the Kumasi traditional area of the Ashanti region are
confirmed by the Asantehene through the ALS. After confirmation, the
ALS proceeds with the preparation of the deed documents. During the
deed preparation, all grants from caretaker chiefs are translated into
leasehold rights following the understanding that the Constitution has
prohibited the grant of freehold rights. Thus, the registration of usu-
fructuary rights is seen as a way of creating freehold rights. The deeds
documents are then sent to the LC for the second phase of registration.
In an interview, a senior official of the ALS said,

“…..The usufructuary interest is more of an equitable interest than a
legal interest. From the Constitution, it is not allowed for anybody to
have freehold from a stool land or skin land, so the freehold is vested
in the stools and skins. Therefore the usufructuary right is only
equitable not legal, that is why it cannot be registered. Documenting
the usufructuary rights translates it into freehold which the

Constitution bars”. (Interview: June, 2017)

The usufructuary right is regarded by traditional authorities as a
temporary agricultural holding that diminishes to leasehold rights
when the land use is changed.19 This is reflected in the following
statement of an officer of the ALS:

“…..As long as the usufruct continues to use the land for agricultural
purpose within an area not yet covered with a planning scheme.
This can go on until the usufruct decides to build or till the time
when the area is covered by a planning scheme or until such a time
that a commercial agriculturalist takes over the area for large-scale
farming. In the third case, usufructs are usually relocated or given
some monetary compensation.” (Interview: June, 2017)

In the view of the ALS then the registration of usufructuary rights,
would – if legally registered with the LC as such - provide its holders
with individual rights of perpetual holding and some unilateral rights of
transfer without the consent of the stool; and as such potentially cir-
cumvent the governing power over land rights allocations by the chiefs.

Taking into consideration the broader land governance structure of

Fig. 3. First phase of the land registration process in the Ashanti region (centralized land governance structure).

19 Interview with a senior official of the ALS, June, 2017.
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both regions and the processes leading up to the involvement of the LC
in registration, we see that in the Ashanti region the LC’s role, also in
their informal capacities to prepare land documents, is relatively lower
than in the Upper East region. In the Upper East region, the CLS is
relatively less involved in the preparation of documents for official
registration; and here LC staff acts in formal as well as informal role
alongside legal practitioners outside of both LC and CLS in the pre-
paration of documents necessary for official registration. As a result of
these practices, the land rights capacities of transacting parties are often
misrepresented20 in deed documents in the Upper East. Despite such
misrepresentations, when the documents go on to the second phase of
registration, they become legally binding registered deeds.

In the Ashanti region, the ALS truncates the variety in land rights to
leasehold at the point of deed preparation for the reasons cited above.
Thus, what rights become registered through the LC is influenced not
only by LC internal procedures and practices but to a large extent by the
processes taking place before the point of official registration at the
CSAU.

5.2.2. Phase 2: Process of official registration with the LC
The next phase of the registration process begins when the grantee

presents the executed deed documents at the CSAU of the LC. From
here, the formal procedure of the LC prescribes that after the submis-
sion of these documents, the front desk officer checks the documents for
completeness and then the applicant is given a bill for his/her service.
The documents are then moved internally between the divisions of the
LC for the performance of their functions. At different points in time,
the applicant is invited to settle bills that are associated with the dif-
ferent divisions until the registration process is completed. The pro-
cesses in the second phase of registration are shown in Fig. 4, which is
constructed based on both official documents and interviews of LC of-
ficials.

The overview of the second phase of the registration processes de-
picted in Fig. 4 is implemented based on the operational manuals of the
LC. These manuals apply uniformly across Ghana and provide detailed
guiding procedures for rendering different services to the public.

Regardless of the numerous complexities involved in the first phase
of registration as described earlier, there is also within the LC at least
one constant factor that limits registration of diverse land rights,
namely the operational manual of the LC. The manual does not provide
explicit procedures for the registration of other land rights besides
leaseholds.

The perspectives regarding this issue again vary by region. Officials
of the Upper East regional LC acknowledge the lack of procedures for
the registration of some land rights, particularly the usufructuary
rights. They argue, however, that applicants do not present to the LC
deed documents that convey usufructuary rights, instead, they present
only that of leaseholds. Officials of the Upper East indicated that their
encounter with such conveyances would lead to the development of
new procedures that will incorporate them. At the Ashanti regional LC,
the interviewed officials shared the opinion that article 267(5) of the
1992 Constitution prohibits the registration of such rights. According to
them, the LC therefore does not need to have any such procedures for
registering rights other than leasehold. They also supported their opi-
nion by referring to the de facto situation that the chiefs do not grant
usufructuary rights either.

In sum, the activities involved in registration, which manifest
during the first phase carry over into how the shortcomings of LC’s
internal procedures – in this case, illustrated based on the operational
manual – are addressed or not by LC staff in the two regions. In other
words, the administrative capacity of the public authority mandated to
provide statutory land rights registration is in part influenced by the

“input” from external actors and processes.

5.3. Administrative capacity of the LC and CLS

The operational manuals developed by LC are a key ingredient in
LC’s administrative capacity to implement laws, because, as routine
documents, they contain the procedures that serve as step-by-step
guidelines for the execution of different tasks. However, with respect to
the registration of land rights, the LC has not made procedures to reflect
the diversity of land rights as stipulated in the land registration laws.
The procedures tend to focus mainly on leasehold rights to the neglect
of other land rights. This becomes apparent through a closer analysis of
the procedures contained in the operational manual for land registra-
tion. Section 2(18) of the 2008 operational manual,21 spells out the
procedures for processing stool or skin land grants. The procedures
described therein repeatedly use the words “lease” and “lessee” to re-
present “grant” and “grantee” respectively. This gives the impression
that leases are the only registrable rights. Also, section 2(20) of the
manual, which spells out the conditions for concurrence, sets upper
limits22 for the term of a land grant for both Ghanaians and non-Gha-
naians without making allowance for grants that subsist beyond the
upper limits set. Section 2(23) provides that the procedures for pro-
cessing stool land should be applied for the registration of family and
private lands. This section thus treats stool land and family land in the
same way, which contradicts the definition of “stool land23” as given in
the 1992 Constitution and also in case law in the case of Republic v
Regional Lands Officer, Ho; Ex Parte Kludze [1997-98] I GLR 1028. In this
case, the court held that article 267(5) of the Constitution applies to
stool land but not to family land. Therefore, there are no explicit pro-
cedures in the operational manual of the LC for the registration of other
land rights besides leaseholds (see Table 4).

In terms of human resources, expertise and infrastructure the LC
offices are similar in both regions. For both regions, the LC offices are
located on purpose-built government office blocks within the main
administrative districts where most government offices are located.

For the CLSs the administrative capacity in terms of human re-
sources, expertise and infrastructure differs in the two regions. The
Asantehene Land Secretariat (ALS) in the Ashanti region has a work-
force of 18, which includes 14 permanent staff and 4 contract staff,
many of whom have undergraduate and graduate certificates in the
field of land administration, public administration and law.24 The office
of the ALS is purpose-built and provides enough working space for the
18 staff and clients. As described for phase 1 of the registration process
the deeds prepared here are purposefully of leasehold type only.

In comparison, the Upper East CLSs have a relatively low adminis-
trative capacity. The Bolgatanga and Bongo CLSs have no permanent
offices and have only two officers each. These officers do not have re-
quisite training in land administration but were brought into the posi-
tion through their relationship to the traditional authority. Currently,
the allocation papers used in the Bolgatanga and Bongo CLSs only re-
flect leasehold rights. A section of the allocation paper reads “….this
grant is given subject to the grantee entering into formal lease agree-
ment with the lessor within six (6) months from this grant on terms

20 Interview with a senior Lands Officer in the Upper East regional LC, April,
2017.

21 The operational manual currently in use.
22 For Ghanaians, 99 years for residential use, 50 years for commercial/in-

dustrial/cultural/agricultural use and 25 years for Liquefied Petroleum Gas
stations. For non-Ghanaians, 50 years for residential use, 50 years for com-
mercial/industrial/cultural/agricultural use and 25 years for Liquefied
Petroleum Gas stations.
23 According to Article 295(1) of the 1992 Constitution of Ghana, "stool land"

includes any land or interest in, or right over, any land controlled by a stool or
skin, the head of a particular community or the captain of a company, for the
benefit of the subjects of that Stool or the members of that community or
company.
24 Interview with staff, July, 2017.
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mutually agreed upon”. This is the same allocation paper that is used
for all land grants including usufructuary rights. In addition, the CLSs in
the Upper East region have not centralized the preparation of docu-
ments, in so far as they prepare them, but rely on deed templates pre-
pared by a legal professional. An examination of these templates also
revealed only leasehold rights. According to the officials, the CLS is yet
to make a deed template for usufructuary rights.25

Looking at the administrative capacity of the LC and the CLSs, two
patterns emerge. First, the LC procedural manuals as well as CLSs al-
location paper templates, do not accommodate for the recording of the
diversity in land rights as stipulated by statutory law. Second, there are
differences in the capacity between CLSs by region. Considering the
number and educational qualifications of personnel as well as infra-
structure of the CLSs, the Ashanti region has a higher administrative
capacity than the Upper East. And the latter relies more on external
support of estate agents and LC’s staff in the preparation of documents.

Table 5 summarizes how the factors influencing law implementa-
tion manifest in the context of Ghana.

6. Discussion

Various studies (Platteau, 1996; McAuslan, 1998; Blocher, 2006;
Cotula et al., 2006; Deininger, 2005) on the formalization of customary
land rights point to the disparities between land rights derived from
customary law and that of statutory law as the reason for the non-re-
gistration of customary land rights. However, in Ghana, we find a good
alignment between existing customary land rights and those contained
in land registration law. Despite this, land rights being registered are
mainly leaseholds. The reasons for this “implementation gap” are dis-
tributed across the domains of lawmaking itself, implementation during
the registration processes in a hybrid land administration, and reflected
in the uneven capacities of land administration actors in Ghana. We
discuss these reasons in more detail in the following sections.

6.1. Legal simplifications versus real complexities

Studies on land reforms (Nsamba-Gayiiya, 1999; Deininger, 2005;
Clement and Amezaga, 2009) emphasize that ambiguity in legal ter-
minology hampers implementation as it leads to multiple interpreta-
tions by implementing agents. In general, our study aligns with these
views. For example, article 267(5) of the 1992 constitution deploys the
specific term of ‘freehold,’ but fails to clarify what constitutes ‘freehold’
and how such relatively specific wording then would apply to specific
rights “found in reality,” e.g. usufructuary rights. However, in the first
instance, vagueness in terminology does not necessarily have to be
problematic in terms of inclusion of various land rights during law
implementation. For example the ambiguous term “instruments” in the
Land Registry Act, 1962 constitutes a sort of over-simplification of
complex reality (Scott, 1998) within one law, which as such could
provide space to implementers to adjust depending on local

Fig. 4. Land registration processes at the LC in the Upper East and Ashanti regions of Ghana.
CSAU – Client Service and Access Unit, PVLMD – Public and Vested Land Management Division, LVD – Land Valuation Division, RLO – Regional Lands Officer, LRD –
Land Registration Division.

–Decision point.

–Activity.

Source: (constructed from the steps stated in the operational manual of the LC and the responses from officials of the LC).

Table 4
Registrable land rights according to the procedures in the operational manuals
of the LC.

Land rights Availability of land registration procedures

Allodial Title No
Usufructuary No
Leasehold Yes
Customary tenancies No

25 Interview with a Bolgatanga CLS official, May, 2017.
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specificities; and avoid an erosion of communal norms through en-
forcement of simplified legal categories. According to our analysis
further ambiguity in law was, paradoxically, created by attempts to
increase specificity in definitions in order to ensure inclusion of a
greater diversity in land rights being registered. This process of im-
proving statutory law introduced new legal sources and as such evoked
contradictions between laws written at different points in time without
one source of statutory law gaining dominance over the other. Taken
together, legal stipulations and the process of adjusting them sets the
stage for diverse interpretation and implementation. It is, in other
words, not necessarily only the impossibility of reflecting all of the
complexities of social norms in statutory law or ambiguity in termi-
nology in itself, which explains implementation problems. Rather the
process of lawmaking through time, also when it seeks to improve fits
between lived, social norms and written, formal rules, produces un-
certainties and contradictions, which provide for various interpreta-
tions during implementation.

6.2. Administrative adaptations of the law

Some literature of policy implementation suggests an asymmetric
relationship between decision-making authority, on one hand, and the
local implementing actors, on the other (Fischer et al., 2007; Lipsky,
1980; Van Meter and Van Horn, 1975) in order to explain im-
plementation gaps. However, this gap between decision structure and
implementation structure does not fully explain the limited im-
plementation of land rights laws or the lack of explicit legal recognition
of customary land rights in our study. The two phases of registration,
which we describe, suggest a different institutional setting to explain
implementation. While the second phase of registration by the LC is
applicable across the country, corresponding with the LC’s statutory
mandate to administer land, variations in implementation of laws can
be explained through a closer look at the processes and actors involved
in the first phase. The first phase of registration is not strictly regulated

by law, but it sets the foundation for the second phase of registration,
which is regulated by law. This has indirectly shifted the real mandate
of registration to the actors in the first phase as the LC tends to rely on
their output for the final registration. For example, deed documents
which eventually become legal documents after registration are in-
itiated at the first phase sometimes by informal actors based on pre-
determined deed templates. As such, the process of registration consists
of translations that take place between social reality and laws through
the institutions embedded in a hybrid governance context (Reyntjens,
2015).

First, this hybridity refers to the fusion of the LC and the CLSs as
land administration actors; where the former constitutes the public land
sector and the latter represent customary institutions. A second form of
hybridity refers to the arena of informal institutions that includes the
staff of the LC and CLSs themselves when they act in their informal
capacity as agents and facilitators in the land registration process, for
instance for personal gains.26 The administrative domain of LC and CLS
is further “hybridized” through the influence on the land registration
process of actors outside of LC and CLSs. These external informal actors
include, for example, estate agents and influential individuals, who
liaise between the LC, CLS and other customary governing actors, such
as family heads, Tendaamba and chiefs (Lund, 2014).

This scenario is not unique to Ghana and in the case of Africa finds
its explanations in the historical trajectory of post-colonial state for-
mation. Hyden (2006, p.65), for instance, explains that the “trajectory
of the state in Africa has been from being autonomous (during the co-
lonial time) to becoming increasingly embedded in society.” Therefore,
administration in Africa is not independent of communal needs and
pressures, public officials do not separate neatly between public and
private as suggested by a Weberian ideal type bureaucracy, and the
patterns according to which official norms are implemented or –

Table 5
Alignment between the empirical and theoretical factors influencing implementation.

Domains of translation (between law
and practice)

Factors influencing implementation Factors explaining implementation gap in the context of Ghana

Legal simplifications versus real
complexities

Ambiguity of the law Article 267(5) of the 1992 Constitution is ambiguous as to what is meant by the term
“freehold” and how that reflects on usufructs who by custom derive beneficial interest
from the stool/skin. The article also contradicts section 19(1) of the Land Title
registration law. Similarly, the Land Registry Act vaguely describes the different types of
land right as “instruments.”

Over-specification of law Not present, but the main types of land rights are listed in the Land Title registration law,
1986.

Administrative adaptations of the law Disposition of implementers to the
objectives of the law

Although the Land Registry Act somewhat allows some flexibility to register diverse land
rights and the Land Title registration law further specifies a variety of registrable land
rights, the disposition of both customary (ALS) and statutory (LC) implementing actors in
the Ashanti region strongly suggest a contention that individuals should not have land
rights that subsist in perpetuity such as the usufructuary rights.

Coping mechanisms of implementers within
the organizational structure

Administrative structure and work are greatly influenced by hybrid nature (working of
public agency and customary institutions in tandem) and other governance actors outside
of administration, especially in the first phase of the registration.

Bureaucratic politics and lobbying The influence of stakeholder politics on administrative processes varies by regions. In the
Upper East, it is relatively lower with LC playing a stronger role in registration – both
informally (in phase 1) and formally (in phase 2). Stakeholder politics are stronger in the
Ashanti region, wherewith their origin lie in the struggle for power over land between
chiefs and subjects.

Administrative Capacity Human resources The LC has relatively a higher administrative capacity in terms of human resources,
technical expertise and financial resources compared to the CLSs since it is a national
agency, however, the misalignment between its operational manuals and existing land
rights somewhat suggests low technical expertise. Nonetheless, the need for the LC to
realign its operational manuals to accommodate the diversity of existing land rights is
influenced by the rationales of the first phase. Among the CLSs, the ALS of the Ashanti
region has a higher administrative capacity than the CLSs in the Upper East region in
terms of both human resource and infrastructure. The low capacity of the CLSs in the
Upper East region reflects in their reliance on template deed documents.

Technical expertise
Financial resources

26 Interview of LC officials in the Upper East and Ashanti regions between
April and July, 2017.
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conversely adjusted – follow social as well as practical norms and
practices (Hyden, 2006; de Sardan, 2015; de Herdt, 2015). For the case
of South Africa, for example, von Holdt's (2010) analysis of the devel-
opmental post-apartheid modern South African State shows how the
informal meanings and practices embedded in South African nation-
alism fused into the bureaucratic rationales of the state, retard the
realization of the goals ascribed to Weber’s ideal type bureaucracy. In
other words, what we face in Ghana and other African countries, are not
administrative adaptations of laws and policy, but also an administra-
tion, which adapts according to historically evolved social norms and
governance structures. In this respect, our study shows regional varia-
tions between more centralized and less centralized land governance
structures deriving from the colonial and post-colonial history of
Ghana. These governance structures now create different relative po-
sitions, which various governing actors hold vis-à-vis each other. This,
in turn, influences the registration process. In the Ashanti region, land
governance is relatively centralized in the offices and practices of the
ALS, whereas in the Upper East the role of the CLS is relatively weaker
and LC’s role relatively stronger. The translations of what are assumed
and envisioned to be a nationally applicable statutory law(s) for land
rights registration become regionally patterned depending on the
nature of the institutional setting, although the outcomes – registration
of leasehold only – is the same for both regions. Under these conditions,
“administrative capacity” appears as much as a cause as an effect of
uneven implementation processes.

6.3. Administrative capacity

According to (Pritchett et al., 2013) weak administrative capacity in
many African countries creates gaps in implementation in African
countries. While this is surely the case in Ghana as well, our study
provides insights into regional variations in what constitutes adminis-
tration and hence “its” capacity. On one hand, the CLSs, one of the main
actors in Ghana’s land administration, show regional variation in ca-
pacity with that of the Upper East being relatively lower than in the
Ashanti region. This also means that the actor with the legal mandate to
implement land rights registration, namely the LC, has a stronger ca-
pacity in relative terms in the Upper East, namely vis-à-vis the CLSs. In
the Ashanti region, via the ALS, the power of chiefs in the conduct of
the processes of implementation is relatively high. This region’s land
governance may be better described through what (Hyden, 2006) refers
to as the “big man rule” in African politics than the Upper East. The
relatively strong authority of the chiefs over land in this region becomes
manifest, for instance, in their views expressed about the non-regis-
tration of usufructuary rights. The registration of usufructuary rights,
would – if registered as such - provide its individual holders with rights
of perpetual holding and some unilateral rights of transfer without the
consent of the stool (Ubink and Amanor, 2008). As such registration of
usufructuary rights would constitute a threat to the authority of chiefs
over land allocation and thus could create struggles between the chiefs
and their respective subjects. In the Ashanti region, the centralization of
deed document preparation can therefore be interpreted as a way of
retaining control over land rights allocations, because in so doing chiefs
are able to effectively determine who gets what rights (subjects and
non-subjects alike). With this arrangement, there is hardly any oppor-
tunity for usufructs to translate their usufructuary rights into a deed
let alone registering it. Thus, considering the important role played by
the ALS in the implementation process, the administrative capacity in
the Ashanti region, albeit not resting with the actor mandated to reg-
ister land rights (the LC).

In the Upper East, on the other hand, the influence of the LC on the
registration process is relatively higher compared to the CLSs. In so far
as it is possible to delineate the LC as main administration in the Upper
East, it lacks capacity to carry out its formal role according to official
norms. The language and terminologies used in routine documents and
operational manuals also within the LC have influence on the types of

land right that can be registered. In the LC operational manual, the
words “lease”, “lessor” and “lessee” are used consistently to depict
“grant of land”, “grantor” and “grantee” respectively. This distortion in
vocabulary has strengthened the perception of implementers as though
a lease is the only land right that can be registered. The use of such
vocabulary defeats the diversity captured in land registration laws,
thus, denying usufructs the opportunity of registering their rights.
However, there is little need to change the manuals, because what is
delivered to the LC are leasehold deeds only as a result of the practices
of deed preparation in phase one. The first phase of registration, before
LC’s manuals come into play, shows that in the Upper East it is arguably
even more difficult to speak of administration as a uniform entity that
carries a specific measurable capacity. This is because, the staff of the
LC in the Upper East function in both their mandated formal role as well
as in a more informal capacity during the first phase of registration
particularly in the preparation of deed documents. The tendency that
public servants may act according to different sets of norms besides
official and procedural ones has been shown to be pronounce across
West Africa (de Sardan, 2015) and for organizations in general
(Chowdhury, 1984; Powell and DiMaggio, 1991). Also, much of the
work of phase one is distributed among actors outside of both LC and
CLSs. The gap in the formal preparation of deed documents in the
Upper East region is therefore filled by informal actors from within and
outside the state’s regulatory framework (Lund and Benjaminsen, 2003)
and the state’s relative absence allows for non-state actors to formulate
and enforce norms (Reyntjens, 2015). The development of good routine
documents, that reflect the stipulations of law, and which may be de-
veloped on the basis of “administrative expertise” (Nadgrodkiewicz
et al., 2012) may exist in LC and CLS, but there seems to be little
perceived need to create new documents given the influence and ra-
tionales of phase one of the registration. While both the operational
manuals of the LC and routine documents of the CLSs allow for much
less diversity in land rights to be registered than provided by law this
lack in administrative capacity may therefore be interpreted more as a
reflection of the overall logic of land governance in both regions than as
a capacity gap that, if filled, would make for better implementation.

7. Conclusion

The registration of leaseholds only – as reflected in the preferences
of the ALS as well as implicitly in the practices of actors in the Upper
East – may be interpreted as a sort of compromise solution in so far as it
allows for land rights registration to take place across the country
without shaking up the existing institutional setting and embedded
power differentials. This is because any measure of permanence in the
registered title – usufruct or allodial – would, in practice, mean a clear
shift in power towards either the individual (a usufruct, for example) or
towards a potentially new group of individuals (allodial owners, for
example). By implication, the truncation of the usufructuary rights to
leasehold rights takes away the perpetual landholding rights of usu-
fructs making them vulnerable to landlessness as many cannot afford
the market value of land as well as the associated costs of lease renewals
when they expire. At the flipside of the coin, this development will
empower traditional authorities with more control over land. Such a
transformation will in effect shift the role of traditional authorities from
a fiduciary one towards one that is more proprietary in nature. As such
the processes leading to the registration of only leasehold show, “how
the state's rule-making power [is] constantly […] negotiated with high-
powered economic interests” (de Herdt, 2015 p. 111).

Technocratic measures to improve implementation processes of
land registration law may help to diversify the official registration of
more diverse land rights if regional differences in the process are taken
into account. For instance, in the Upper East region, where the problem
of land rights recognition is mainly characterized by administrative
lacks, improvements in the processes of implementation may be suffi-
cient to fix the problem of land rights recognition. In contrast, where
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the non-recognition of diverse land rights is propagated by evolved
power dynamics and stakeholder politics within the land governance
structure as in the Ashanti region, improvement in the processes of
implementation may have relatively limited outcomes in achieving land
rights recognition and may require a realignment of the current cus-
tomary institutional framework within which the power dynamics are
woven to meet up with the stipulations of the land registration law.

It is, however, unlikely that solutions to strengthen the recognition
of diverse tenure rights can be found and/or applied in the design of
any cross-country legal or institutional framework. Technocratic ap-
proaches that seek to enforce better implementation of existing laws
and/or foster inclusion of the registration of diverse land rights, need to
take into consideration the practices and norms of implementing actors.
Again, such technocratic interventions need to be tailored and
streamlined in a fashion that allows for a more systematic recognition
and registration of land rights, for example; recognizing a continuum of
land rights.

Such engagement requires focus on the processes rather than –
through a static lens – only on the components of administration (of-
ficial law, mandated public agents, and respective capacities), and
needs to go beyond the binary analysis of customary vs. statutory
norms. Both research and practice in land rights recognition and re-
gistration, like other development projects, can benefit from a deepened
“understanding of the administrative dynamics shaping the capability
for (and quality of) implementation of these policies” (Pritchett et al.,
2013, p.3). In this paper, we showed that while the outcomes of land
registration are relatively even across Ghana, the dynamics of regis-
tration in practice vary across regions and cross the boundaries between
customary/statutory or bottom-up/top-down dichotomy. In conclusion,
approaches to change processes of land registration towards a more
inclusive land rights regime – whichever way this may be defined –
need to recognize and take into consideration the historical con-
tingencies of different regions in Ghana and the resulting nationally
uneven normative geography.
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